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MVEMORANDUM OPI NI ON

MARVEL, Judge: This matter is before the Court on
respondent’s notion to dismss for |ack of prosecution. By
notice of deficiency, respondent determ ned the follow ng i ncone
tax deficiencies and additions to tax with respect to

petitioner’s Federal incone taxes:



Additions to tax

Year Defi ci enci es Sec. 6651(a) (1)
1998 $41, 022 $10, 255. 50
2000 27,094 6, 773. 50

Al Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code in effect for the years at issue.

Backgr ound

On July 10, 2003, we filed petitioner’s tinmely petition for
redeterm nation with respect to his 1998 and 2000 taxabl e years.!?
Petitioner resided in Thorofare, New Jersey, when the petition
was filed in this case. The petition contains the follow ng
al | egations of error:?2

Virtually all of the taxes shown shoul d be excl uded or

di sm ssed. There were procedural and |egal issues in

the handling of nmy case that were never properly

addressed. These relate specifically to the
cal cul ation of depreciation expense.

This case was first set for trial during the Court’s

Petitioner al so sought a redeternination concerning 1997,
but no notice of deficiency for 1997 was attached to the
petition. By order dated Mar. 4, 2005, we directed petitioner to
show cause by Mar. 18, 2005, why his claimfor relief with
respect to 1997 should not be dism ssed for lack of jurisdiction.
Petitioner did not respond. By order dated Mar. 28, 2005, we
di sm ssed petitioner’s claimregarding 1997 for |ack of
jurisdiction.

2The petition does not contain a specific allegation
assigning error to respondent’s determ nation that petitioner is
liable for additions to tax under sec. 6651(a)(1). Because
petitioner did not contest the additions to tax in the petition,
they are deened conceded in accordance with Rule 34(b)(4).
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February 9, 2004, Phil adel phia, Pennsylvania, trial session. A
notice setting case for trial, dated Septenber 4, 2003, and a
standing pretrial order were sent to petitioner. On January 15,
2004, petitioner noved for a continuance on the grounds that he
needed nore tine to negotiate a settlenent with the Appeals
officer and to liquidate the assets necessary to satisfy any tax
l[iability resulting fromthe settlenment. Petitioner’s notion for
conti nuance stated in part the foll ow ng:

There are a litany of reasons for ny request for
continuance. As a courtesy | wll just specify one of
the main ones. * * *

| need a continuance in order to work out the
settlement. The glitch is in the payoff of the
settlement. |If [the Appeals officer] * * * and | agree
on a “lowend” settlenent anount then | can just give
hima check and the matter is concluded. |If however
the settlenent amount is near the high end of the
spectrum | will have to pay using non-cash assets. It
can take several nonths to establish the value of these
assets since the potential buyers are scattered

t hroughout the country. [The Appeals officer’s] * * *
patience and flexibility in dealing with these asset
liquidation issues is material to settlenent of the
case--for without these | would |likely be notivated to
pursue the litigation option. The postponenent of ny
court date by at |east several nonths would be ideal

al though I"'mrealistic enough to know you may have
l[imts.

Again, if you find this reason to be insufficient,

pl ease notify ne and | can have additional reasons
overnighted to you since there are so nmany reasons.

* * %

Respondent objected to the continuance, stating that petitioner
failed to attend every conference that counsel for respondent or

t he Appeals officer had schedul ed, after providing notice of his
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intention not to appear on the day before or the day of each
schedul ed conference. Respondent stated that, as a result,
petitioner never discussed settling his case. Respondent further
expl ai ned that petitioner had never produced any docunments since
his 1998 and 2000 taxable years were sel ected for exam nation,
and that petitioner had failed to conply with the Court’s
standing pretrial order requiring the production of docunents and
preparation of a stipulation of facts.

In a witten response to respondent’s reply to the notion
for continuance, a copy of which petitioner faxed to respondent,
petitioner advanced several other reasons for requesting the
continuance. Petitioner attributed his failure to nmeet with
respondent to “significant health issues” and expl ai ned that he
was unabl e to produce many of the rel evant docunents because of
“serious” problens with the personal conputer on which the
docunents were stored. Petitioner further stated that many of
t he docunents respondent requested disclosed the identities of
third parties and that, pursuant to confidentiality agreenents,

di scl osure of such information m ght subject petitioner to
liability for 1iquidated danmages.

Before the February 9, 2004, trial session, petitioner net
wi th counsel for respondent but did not produce all of the

request ed docunents. The Court also received frompetitioner a
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docunent dated February 5, 2004, which we filed as petitioner’s
suppl enment to petitioner’s notion for continuance, that stated in
part the foll ow ng:

| unexpectedly cane across sone information that wll
certainly satisfy nmy original continuance notion’s
requi renent of extenuating circunmstances or “conpelling
reasons.” This new evidence will absolutely pass
muster with respect to justifying and legitim zing ny
request for continuance. Therefore | request now
and/or I wll do so in court next week (whichever is
appropriate), that | be granted a continuance in |ight
of the new evi dence.

This new evidence is fairly involved and will be tine-
consumng to present. Thus it is nore practical and

useful that I do a “show and tell” as opposed to just
trying to verbally explain it to you. |In fact, verba
expl anation alone will be usel ess.

| look forward to presenting the new evidence in court
next week.

On February 9, 2004, the day of the calendar call, petitioner
faxed a letter to the Court stating that he was physically unable
to appear in Court because of injuries he sustained in an
accident. Petitioner |ater provided docunentation to establish

t hat he had been discharged fromthe hospital on the day before
the calendar call. By order dated February 13, 2004, the case
was continued generally.

The case was recal endared, and a notice dated April 1, 2004,
was sent to petitioner informng himthat the case had been set
for trial during the Court’s Septenber 7, 2004, Phil adel phi a,
Pennsyl vania, trial session. The notice warned petitioner that

“YOUR FAI LURE TO APPEAR NMAY RESULT I N DI SM SSAL OF THE CASE AND
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ENTRY OF DECI SI ON AGAI NST YQU.” A standing pretrial order dated
April 1, 2004, was also sent to petitioner, which specifically
stated that “The parties shall begin discussions as soon as
practicable for purposes of settlenent and/or preparation of a
stipulation of facts”; *“Continuances will be granted only in
exceptional circunstances”; and “The Court nay i npose appropriate
sanctions, including dismssal, for any unexcused failure to
conply with this Oder.”

By letters dated May 26 and July 1, 2004, respondent
requested that petitioner produce docunents to support his
position with respect to the deficiencies at issue, but
petitioner did not respond to the letters. On or about August
20, 2004, respondent mailed to petitioner copies of respondent’s
pretrial menmorandum and respondent’s proposed notion to dism ss
for lack of prosecution.

On Septenber 3, 2004, the Friday afternoon before the
Septenber 7, 2004, calendar call, petitioner faxed to respondent
a notion for continuance and a response to respondent’s notion to
dismss. On the day of the calendar call, the Court received by
overnight mail copies of petitioner’s notion for continuance and
response to respondent’s notion to dismss, both of which we
filed on Septenmber 7, 2004. Petitioner cited nedical problens as
the reason for his requesting a continuance but did not provide
any docunentation to prove the existence of a nedical condition

that would prevent himfromattending the scheduled trial, other



- 7 -

than his notarized statenent asserting that the statenents in the
notion for continuance regarding his health were true.
Petitioner’s notion for continuance further stated the foll ow ng:

Though I wll try, it is unlikely I will be able to

make it to trial next week. | have waited until this

time to request the continuance because | have been

goi ng beyond the call of duty to take the steps that

woul d enable ne to make it to trial, at |least on a

part-tinme basis. Thus, up until now | fully hoped and

expected to make it in to trial.

Had the Respondent not waited until just two weeks ago

to contact nme, Respondent woul d have | earned of ny

condition, probably fromny famly nmenbers in that |

have been sidelined by health i ssues and may not have

been able to follow up on any comruni cations from
Respondent .

* * * * * * *

Though it may be difficult, painful and/or may require

assistance fromothers, | should be able to respond to

any fax on the sanme day and | should be able to

over ni ght you anything you request.

On Septenber 7, 2004, respondent’s counsel appeared at the
cal endar call and presented a notion to dismss for |ack of
prosecution, which the Court filed. There was no appearance by
or on behalf of petitioner. On Septenber 7, 2004, we denied
petitioner’s notion for continuance and schedul ed a hearing on
respondent’s notion to dism ss for Septenber 9, 2004.

On the afternoon of Septenber 7, 2004, respondent’s counsel
faxed a letter to petitioner informng himthat the Court had
schedul ed a hearing on the notion to dism ss for Septenber 9,

2004, and advising himthat the Court was likely to dism ss the

case for lack of prosecution if he failed to appear at the
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hearing. Respondent’s counsel also called petitioner on
Septenber 7 and 8, 2004, and left nessages reiterating the
information set forth in the letter. On Septenber 8, 2004, the
day before the hearing, petitioner faxed a letter to respondent’s
counsel indicating that his physicians had advised himto avoid
any physical activity that m ght aggravate his nedical condition
and that he would call the Court in Washington, D.C., on the
followng day to informthe Court as to whether he woul d appear
at the hearing. Petitioner did not provide any docunentation
concerning the existence of a nedical condition that woul d
prevent himfrom attendi ng the hearing.

On Septenber 9, 2004, the case was called for hearing.

There was no appearance by or on behalf of petitioner, but
petitioner had called the Court to state that he woul d not appear
at the hearing that afternoon. Counsel for respondent appeared
and presented oral argunents and produced docunentary evidence in
support of the notion to dismss. W took respondent’s notion to
di sm ss under advi senent.

Respondent’s notion to dism ss represents that: (1) All
material allegations of fact set forth in the petition in support
of the assignnments of error have been denied in the answer; (2)
petitioner has not raised any issues upon which respondent has
t he burden of proof, and respondent has not conceded any error
assigned in the petition; (3) petitioner has not produced any

evi dence to support the assignnents of error in the petition; and
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(4) petitioner has failed to respond to respondent’s letters
requesting that petitioner attend a conference and produce his
records for respondent’s review.

Petitioner requests that the Court deny respondent’s notion
to dismss, alleging in his Septenber 7, 2004, response to
respondent’s notion that

Had respondent not been less than diligent in his

prosecution of this case, even given ny nedical

situation there is a reasonable chance we coul d have

brought this case to closure. As it stands, Respondent

has clearly dropped the ball and it is only fair and

reasonable that | be relieved of further prosecution.
Di scussi on

The Court may dism ss a case at any tine and enter a
deci si on agai nst the taxpayer for failure properly to prosecute
his case, failure to conply with the Rules of the Court or any
order of the Court, or for any cause which the Court deens
sufficient. Rule 123(b). Dismssal is appropriate where the

taxpayer’s failure to conply with the Court’s Rules and orders is

due to willfulness, bad faith, or fault. Dusha v. Commi ssi oner,

82 T.C. 592, 599 (1984). In addition, the Court may dism ss a
case for lack of prosecution if the taxpayer inexcusably fails to
appear at trial and does not otherw se participate in the

resolution of his claim Rule 149(a); Rollercade, Inc. v.

Comm ssioner, 97 T.C. 113, 116-117 (1991); Smth v. Comm Ssioner,

T.C. Meno. 2003-266, affd. sub nom Hook v. Conm ssioner, 103

Fed. Appx. 661 (10th Cr. 2004).
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Petitioner has disregarded the Court’s Rul es and standi ng
pretrial order by failing to cooperate neaningfully with
respondent to prepare this case for trial. Petitioner’s pattern
of canceling schedul ed conferences, providing notice of his
intent not to attend shortly before each conference was to take
pl ace, and ignoring respondent’s requests for production of
records made it inpossible for the parties to exchange
i nformati on, conduct negotiations, or prepare a stipulation of
facts before trial. Petitioner also failed to prepare and submt
a pretrial nmenorandum before either of the scheduled trial
sessions, and he still has not produced all of the docunents
relevant to his case. Petitioner intentionally attenpted to
del ay the proceedings by filing a notion for continuance before

the Septenber 7, 2004, trial session. See Wllians v.

Comm ssioner, 119 T.C 276, 279-280 (2002). Petitioner’s notion

for continuance was filed | ess than 30 days before trial and
failed to verify the existence of any exceptional circunstances
that justified postponing the trial. See Rule 133. Moreover,
petitioner failed to appear at the Septenber 7, 2004, cal endar
call. Despite respondent’s attenpts to contact petitioner about
t he Septenber 9, 2004, hearing and respondent’s warning that the
Court mght dismss the case if petitioner failed to attend,
petitioner did not appear at the hearing on Septenber 9, 2004, or
provi de proof of any legitimte reason for his failure to do so.

Petitioner’s allegations that he was unable to comrunicate
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W th respondent or produce docunents because of his nedical
condition lack credibility because petitioner apparently had
access to a facsimle nmachine and nanaged to contact respondent
shortly before the Septenber 7, 2004, trial session was schedul ed
to begin. Moreover, petitioner’s argunments inplying that
respondent has not diligently prosecuted this case are unfounded.
Respondent has given petitioner anple opportunity to participate
in the resolution of his claimand has contacted petitioner on
numer ous occasions to informhimof the status of the case.

We find that petitioner has failed to conply with this
Court’s Rules and orders and has failed properly to prosecute

this case. See Rollercade, Inc. v. Conmm ssioner, supra at 116-

117; Smith v. Commi SSioner, supra. Petitioner’'s course of

conduct throughout the proceedi ngs denonstrates that these
failures are due to petitioner’s willfulness, bad faith, or
fault, and we conclude that dismssal of this case is
appropriate. Petitioner has not raised any issue upon which
respondent has the burden of proof. See Rule 142(a); Welch v.

Hel vering, 290 U S. 111 (1933) (Comm ssioner’s determnations in

the notice of deficiency are presuned correct; taxpayer bears the

burden of proving them wong).?

3Because petitioner has not introduced any credi bl e evidence
(continued. . .)
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Accordingly, we grant respondent’s notion to dismss this
case for lack of prosecution, and we shall enter a decision
sustai ni ng respondent’s determ nation of the deficiencies and

additions to tax as set forth in the notice of deficiency.

An appropriate order

of disnissal and deci sion

will be entered.

3(...continued)
with respect to any factual issue and has failed to cooperate
w th respondent’s requests for information, docunents, neetings,
and interviews, the burden of proof does not shift to respondent.
See sec. 7491(a). In addition, respondent has no obligation
under sec. 7491(c) to produce evidence that the sec. 6651(a)(1)
additions to tax are appropriate because petitioner is deened to
have conceded the additions to tax by failure to assign error to
the additions to tax in the petition. See Funk v. Conmm Ssioner,

123 T.C. 213 (2004); Swain v. Conm ssioner, 118 T.C 358, 363-364
(2002) .




